
 

July 28, 2020 

 
Hon. Susanna Molina Rojas 
Clerk of the Court 
Appellate Division, First Department 
27 Madison Avenue 
New York, NY  10010 
 

Re:  Sierra Club, et al. v. Department of Parks and Recreation of the City of 
New York, et al. 

      New York County Index No. 151735/2019 
        First Department Docket No. 2020-01608 

Dear Ms. Rojas: 
 

This office represents respondents-appellants the Department of Parks and 
Recreation of the City of New York and the City of New York in the above-captioned 
appeal, which has not yet been perfected. Pursuant to Appellate Division Practice 
Rules § 1250.2(b)(1), I write to withdraw this appeal and respectfully request that 
the Court accordingly issue an order deeming it withdrawn.  

 
Copies of the notice of appeal and the order appealed from are annexed 

hereto.  
 
Thank you for your consideration. 

Respectfully yours, 

 

Anna Gottlieb 

  

 

JAMES E. JOHNSON 
Corporation Counsel 

THE CITY OF NEW YORK 
LAW DEPARTMENT 

100 CHURCH STREET 
NEW YORK, NY 10007 

ANNA GOTTLIEB  
Assistant Corporation Counsel 

Phone: (212)  356-3258 
Fax: (212) 356-2509 

E-Mail: agottlie@law.nyc.gov  
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cc:  Richard J. Lippes, Esq (via NYSCEF and email) 
 LIPPES & LIPPES 
 1109 Delaware Avenue 
 Buffalo, New York 14209-2498 
 (716) 884-4800 
 rlippes@lippeslaw.com 
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INDEX NO. 151735/2019

RECEIVED NYSCEF: 02/13/2020

Supreme Court of tl)e ̂ tate of ̂ teto llorfe
Count? of ̂ Beto ||or&

hi the Matter of the Application of

THE SIERRA CLUB; FRIENDS OF FORT GREENE
PARK; MICHAEL GRUEN, as President of the City
Club of New York; MAYLOU HOUSTON; SUDIP
MUKHERJEE; JUDTTH SCHRAEMU; VERICE
WEATHERSPOON; HUI-LING HSU, IndividuaUy and
as President of Friends of Fort Greene Park;
KELLY SCHAEFFER; ENID BRAUN; and LUCY
KOTEEN;

Petitioners,

For a Judgment Pursuant to CPLR Article 78 of
the New York Civil Practice Law and Riiles,

- against -

THE DEPARTMENT OF PARKS AND RECREATION OF
THE ClT? OF NEW YORK; and THE CITY OF NEW
YORK;

Respondents.

^0^-01^5^
^c^ ^.
M^(^'^.

NOTICE OF APPEAL

Index No. 151735/2019

PLEASE TAKE NOTICE that respondents appeal to the Appellate Division, Fust

Department, from the order of Supreme Court, New York County (Elodriguez, J.)

dated December 23, 2019 and entered on January 9, 2020.

/
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INDEX NO. 151735/2019

RECEIVED NYSCEF: 02/13/2020

Dated: New York, New York
Febmary 13, 2020

JAMES E. JOHNSON
Corporation Counsel
of the City of New York

By:
CLAUDE PLATTON
Deputy Chief, Appeals Division
100 Church Street
New York, New York 10007
212-356-2500
cplatton@law. nyc. gov

To: LEPPES & LIPPES
1109 Delaware Avenue
Buffalo, New York 14209
716.884-4800
Counsel for Petitioners
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NYSCEF DOC. NO. 58

INDEX NO. 151735/2019

RECEIVED NYSCEF: 02/13/2020

&upaaw ©rntrt of t4^ ®tate of N^m i; wk
Appltete Stafeton: First Bidiaal ^artmcnt

Informational Statement (Pursuant to 22 NYCRR 1250.3 [a]) - Civil

C'ase I itlc: Set tortli (lie iitic olllic (. 't'. sc it appears on ihc siiiiip. inns. nolice ot'pciilinn nr to
:, liu\v caiibc b\ vvh. icli lilt.- mullcr was or is to be coinincnccd. 01- aiiieiided.

In tlB Nanr »tlt»»ppau«lin »

^am^R^yM a»mi-,̂ m±miB»»,,.. i^M»fait» m, cw, ofNm v«t; unt" Hl»N«l; Sldf M»tll«l»; J«U| echnu*; V. i-Vlhaa^cn; Htf. Ung Hu.
InilMttldly uid n PmM. ntd Fimia afFUlGnme Pult K«l» SdlMlhl: Erid Bnm: 111 Luw Kotam:'

I Puuml to CPU! Mid. 78 d «» NBW YM» Cfl Pradfca L>« and Rriua,

- against -
TheDBpartmmtofPaikiBndRmmaltonoflheCltiofNtWYoifcuidtheatyoINawYlilli,

ResponlMite.

Eor Court Instance

Data Notice of Appeal Filed

te Division

D CivU Action ~ CPLR article 78 Proceeding Appeal
D CPLR artide 75 Aibitratkm D Special Proceedmg Other D Original Proceedings
UAcdonOumnaiced under CPLR214-g D Habeas Corpus Proceeding D CPLR Article 78

D Eminent Domain

DLaborLaw220or220-b
D PubUc OfiBcas Law § 36
D Real Property Tax Law § 1278

D Transferred Proceeding
D CPLR Article 78,
D Executive Law §298

D CPLR 5704 Review

Nature of Suit: Clicck up to tliree ol (lie follovving categories which best reflect fhc nature oftlie case.

AdministKttive Review D Business Relationships D Commercial
D Declaratory Judgment D Domestic Relations D Election Law

D Contracts

a Estate Matters
D Family Court
D Real Property
other than foreclosure

D Mortgage Foreclosure D Miscellaneous D Prisoner Disciplme & Parole
D Statutory D Taxation D Torts

Informational Statement - Civil
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NYSCEF DOC. NO. 58

INDEX NO. 151735/2019

RECEIVED NYSCEF: 02/13/2020

Appeal

Paper Appealed From (Check one only):

a Amended Decree
D Amended Judgement
D Amended Order
D Decision

D Decree

D Determination
D Finding
D Interlocutory Decree
d Interlocutory Judgment
D Judgment

court: Supreme Court
Dated: 12/23/2019

JydgeTtname in ftjll):Hon. Jullo Rodriguez III
Stage: D Interlocutory Final D Post-Final

Prior Unperf Appeal

If an appeal has been taken from more than one order or
judgment by the filing of this notice of appeal, please
indicate the below information for each such order or

judgment appealed from on a separate sheet of paper.
"Order D Resettled Order
D Order & Judgment D Ruling
D Partial Decree D Other (specify):
a Resettled Decree

d Resettled Judgment

County: New York
Entered: 01/09/2020

Index No. : 151735/2019

Trial: D Yes ;-: No If Yes: D Jury D Non-Jury
d Related Gise Information

Are any appeals arising in the same action or proceeding currently pending in the court?
If Yes, please set forth the Appellate Division Case Number assigned to each such appeal.

Where appropriate, indicate whether there Is any related action or proceeding now In any court of this or any other
jurisdiction, and if so, the status of the case:

Original Proceeding

Commenced by: D Order to Show Cause D Notice of Petition D Writ of Habeas Cor us Date Filed:
Statute authorizing commencement of proceeding in the Appellate Dh/ision:

Proceeding Transferred Pursuant to CPLR 7804(g)

Court: Choose Court County:
fnameinfull):

Choose County
Order of Transfer Date:

CPLR 5704 Review of Ex Parte Order:

Choose CountvCourt: Choose Court County:
Judee name in full: Dated: .

Description of Appeal, Proceeding or Application and.Statement of Issues

Description: If an appeal, briefly describe the paper appealed from. If the appeal is from an order, specify the relief
requested and whether the motion was granted or denied. If an ordinal proceeding commenced in this court or transferred
pursuant to CPLR 7804(g), briefly describe the object of proceeding. If an application under CPLR 5704, briefly describe the
nature of the ex parte order to be reviewed.
By decision and order entered on January 9, 2020, Supreme Court, New York County (Rodriguez, J.) granted in part a
petition challenging a Parks Department determination that certain work proposed fora park in Brooklyn falls within multiple
"Type II" categories under the State Environmental Quality Review Act, exempting the project from environmental review.

Informational Statement - Civil
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NYSCEF DOC. NO. 58

INDEX NO. 151735/2019

RECEIVED NYSCEF: 02/13/2020

! Issues: Specify the issues proposed to be raised on the appeal, proceeding, or application for CPLR 5704 review, the grounds
for reversal, or modification to be advanced and the specific relief sought on appeal.

Did Supreme Court err in granting the petition in part, where the Parks Department has articulated a
rational basis for determining that the proposed work falls within multiple Type II categories under the
State Environmental QuaHty Review Act?

Party Information

Instructions: Fill In the name of each party to the action or proceeding, one name per line. If this form is to be filed for an
appeal, indicate the status of the party in the court of original instance and his, her, or Its status in this court, if any. If this
form is to be filed for a proceeding commenced in this court, fill in only the party's name and his, her, or its status in this
court.

No.
1

2

3

4

5

6

7

8

9

10
11
12
13
14
15
16
17
18
19
20

Party Name
The Sierra Club

Friends of Fort Greene Pa*

Michael Gruen, as President of the City Club of New York
. Marytou Houston

Sudlp Muckherjee

Judith Schraemli

Verice Weatherspoon

Hui-Ling Hsu, Individually and as President of Friends of Fort Greene Park

kellySchaeffer

.
Enld Braun

Lucy Koteen

The Department of Parks and Recreation of the City of New York

The City of New York

Or'einal Status
Petitioner
Petitioner
Petitioner
Petitioner
Petitioner
Petitioner
Petitioner
Petitioner
Petitioner
Petitioner
Petitioner

Respondent
Resoondent

Appellate Division Status
Respondent
Respondent
Respondent
Respondent
Respondent
Respondent
Respondent
Respondent
ResDondent

.Respondent
Respondent
Appellant
Appellant

Informahonal Statement - Civil
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NYSCEF DOC. NO. 58

INDEX NO. 151735/2019

RECEIVED NYSCEF: 02/13/2020

Attorney Information

Instructions: Fill in the names of the attorneys or firms for the respect'ive parties. If this form is to be filed with the
notice of petition or orderto show cause by which a special proceeding is to be commenced in the Appellate Division,
only the name of the attorney for the petitioner need be provided- In the event that a litigant represents herself or
himself, the box marked "Pro Se" must be checked and the appropriate information forthat litigant must be supplied
in the spaces provided.

Telephone No:7l6-8aM800

Attorney/Firm Name: Richard J. Uppes/uppes & Lippes
Address: 1109 Delaware Avenue

City: Buffalo 'State: New York Zip: 14209
E-mail Address: rllppes@lippeslaw. Gom

Attorney Type: "Retained D Assigned D Government D Pro Se D Pro Hac Vice
or Parties Represented (set forth party numberfs) from table above): 1-11

rvilK4^ava^^»xxM i!»ss.iws'*^^^^vay^. rx..swv«ifvjww^^fwa^^^

Attorney/Firm Name: James E. Jphnson, CorporaUonCounsel. gflheCity of New Yo»k/New York City Law Department
Address: 100 Church Street

City:NewYork tate:NewYork ZIp:looo7 l Telephone No: 212-356-2500
E-mail Address: nycappeals@law. nyc.gov (for urgent matters, ec: dslack@law. nyc.gov and agottlie@law. nyc.gov)
Attorney Type: . D Retained D Assigned H Government D Pro Se D Pro Mac Vice
Party or Parties Represented (set forth party numberfs) from table above): 12-13

rjM<:^^jr*tfic'BU>e»ay^-a ^^«y^aracw»AuT.»»,i!^iMpuc?i«nsn^»ir-.^
Attomey/Firm Name:
Address:

City:- State: Zip: Telephone No:
E-mail Address:

Attorney Type: D Retained D Assigned D Government D Pro Se D Pro Mac Vice
-party or_parties Represented (set forth party number(s) from table above):
'^. ^.. ^^. jr^fyi S^y<K^^s'«^.y^-y^w'^^^f^K^^yfr^\z^^y^^f^v-.^ 

g.^.

Attorney/Firm Name:
Address:

City: State: Zip: Telephone No:
E-mail Address:

Attorney Type: D Retained D Assigned D Government D Pro Se D Pro Hac Vice
Party or Parties Represented (set forth party numbers) from table above):

. --txf. -vsjrj'vG-iRfyAs^^x^\f^w-tv^f^»r^/v&^^wf»^^^s^M^-v. ^va'«»^ff'vsra-a«...-.iLi

Attorney/FirmName:
Address:

City; State: Zip: Telephone No:
E-mail Address:

Attorney Type: D Retained D Assigned D Government d Pro Se D Pro Hac Vice
Party or Parties Represented (set forth party number(s) from table above);
/ti-»^-.-s'--w-atr^lK.'WiW^Ti-^-':'KW-i':a^-vcx- Ot'.m-.--»-.«ira. if.^tKf.-. i ff-sw^-weKir.-w^w.-r^

Attorney/Firm Name:
Address: .

Crty: State: Zip: Telephone No:
E-mail Address:

Attorney Type: D Retained D Assigned D Government D Pro Se D Pro Hac Vice
. or Parties Represented (set forth party number(s)from table above):

» ..'fv:u?ii3.s,fs^K:'-,r.^s^:s,c. ren. J .*'-^«iW3K.,v.r-s-.ww-f <r». .-s se-^-iefftvsst: TJI". ...&^.swf.3ft. \'-v. ff;.

Informational Statement - Civil

7.-^^^ ̂ !*utf-^.f-<-dTy#!rfa7!!tfTAdlU[

-.~ o .mr
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NYSCEF DOC. NO. 57

INDEX NO. 151735/2019

RECElVSDESYaQEFi5S^a/3fill92 0

RECEIVED NYSCEF: 01/14/2020

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY- OF NEW YOSK

1-." :'..". -r-^"~ -m-w... n-'"-I-"".. -. X

SIERRA CLUB, FRIENDS OF FORT GREEN, THE CFTY
CLUB OF NEW YORK, MARY LOU HOUSTON, SUDIP _.__
MUCKHERJEE,JUDimSCHRAEMLI,VERICE iTiui;^S.UriLi<
WEATEffiRSPOON, HUI-LING HSU, KELLY SCHAEFFER,
ENTOBRAUN, LUCYKOTEEN. Indac No. 151735/2019

Motion Seq.# 002
Petitioners,

.agamat-

TIflE DEPARTMENT OF PARKS AND RECREATION OF
THE CFTY OF NEW YORK, THE CnY OF NEW YORK.

Respondents.

PLEASE TAKE NOTICE that die annexed is a true and complete copy of a Decision

and Order on Motion, dated January 9, 2020 and electtonically entered in the ofGce oftfae New

York County Cleric on January 9, 2020.

Dated: New York, New York

January 14, 2020 JAMES E. JOHNSON
Corporation Counsel of the City of New York
Attorney for Respondents
100 Church Street, Room 6-134
New York, New York 10007
(212)356-2184

By- / ^-M-
Robert Martin, III
Senior Counsel

X:

1 of 16
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NYSCEF DOC. NO. 57

INDEX NO. 151735/2019

RECEIYig!ffi)BZY!BOBF15!D23'S^(^ 0

RECEIVED NYSCEF: 01/14/2020

To: Richard J. Lippes, Esq (via NYSCEF)
LIPPES&LIFPES
1109 Delaware Avenue

Buffalo, New York 14209-2498
(716) 884-4800
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SUP,RE E COURT OF THE STATE OF
N YORK COUNTY

YORK

PRESENT: HON. JUUO RODRIGUEZ III
Justice

-X

SIERRA CLUB, FRIENDS OF FORT GREEN, THE CITY
CLUB OF NEW YORK. MARY LOU HOUSTON, SUDIP
MUCKHERJEE, JUDITH SCHRAEMLI, VERICE
WEATHERSPOON, HUI-LING HSU, KELLY SCHAEFFER,
ENID BRAUN, LUCY KOTEEN

Plaintiff,

-V-

THE DEPARTMENT OF PARKS AND RECREATION OF
THE Cl\Tf OF NEW YORK, THE CITY OF NEW YORK,

Defendant .

PART IAS

INDEX NO.

MOTION DATE

BBOTION SEQ. NO.

151735Q019

09/10C019

002

DECISION + ORDER ON
ON

The following e-filed documente, listed by NY8CEF document number (Motion 002)6, 10, 11, 12, 13, 14.
15, 16, 17, 18, 19, 20, 21, 22, 23. 24. 25', 26, 27, 29, 30. 31, 51, 52. 53, 55
were read on this motion to/for INJUNCTION/RESTRA1NING ORDER

This Article 78 proceeding challenges the Department ofPariks and Recreadoa of fee City
of New York's (respondent, or the Parks Department) deteranination Aat the proposed dianges to
Fort Greene Park (the. Park) m Brooklyn, New York, constitute a Type II action exempt ftom
ea^tonmental review. Petitioners argue that the changes the Project envisions - including Ae
removal ofucees, Ifae replacanent of a grassy area with a concrete playground, and the alteration
of the park's entrance -go beyond the types of repairs and renovations that the statute envisions
for a Type II classification, and are also incomistent wifh the aesAetics md history of the Park.
T'bswfotG, petitioners aHege, the deteminadon violates fhe New Yoric State &ivironmental
Quality Review Act (SEQRA). As relief, they seek an order which voids the detennmation and
enjouis any actions by the Parks Dq>artment to advance flie Project until it complies with SEQRA.

Petitioners fUed die original pedtion and fbe request for judicial intCTvention on February
15, 2019. By stipulation dated April 2, 2019, the parties agreed that the petition, motion sequence
number 001, was withdrawn and an amended petition, motion sequence number 002, would be
coiisidered instead. Respondent answered Ae amended petition and submitted its opposing papers,
including its legal memorandum and numerous other documents, on May 29, 2019. However,
pedtioners did not file their memorandum in support of the petition arid 14 supporting exhibits
until. July 11, 2019. Alleging that petitioneis* latest papers included new argummts and evidence,
respondent subnutted a sur-reply by lettCT on July 26, 2019. Petitioners opposed fte submission
on July 30, 2019. The court heard oral argument on September 10, 2019 and corporation counsel
filed the transcript on Septenba- 30.

1S1735Q019 SIERRA CLUB m. DEPARTMENT OF PARKS AND
Motion No. 002

Pag»1uri4

1 off la
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SEORAPBOcedura

This proceeding arises under SEQRA (Environmental Conservation Law [ECL] §§ 8-0101
- 8-0117). Tbc pertinent regulatory sdiune, by which an agwcy implements its review under
SEQRA, is codified at 6 NYCRR §§ 671. 1 - 617^1. SEQRA "inject[s3 environmental
consideradons directly into govenuneiital decision making; thus the stotute mandates that social,
economic, and environmental &CIIMS diall be considered togefher in readung decisions on
proposed acdvides" (Mwer of Sierra Club v Martens, 158 AD3d 169. 174 [2d Dept 2018]
[Martens] [internal quotation marks, into-nal bracket, and citation omitted]). There is a "need for
strict compluuice witfa SEQRA requirements" (Afafter of City Council ofCityofWaiervUetv Town
Bd. ofTcwn ofColome. 3 NY3d 508, 515 [2004]).

Initially, agaicies must determine whether an "action," as defined at ECL 8-0105 (4), may
have a substantial impact on the enviionment The regulatory scheme sets forth the decision-
making process. The first step is to detennine whether (he action is a Type I, Type D, or UnMsted
action (6 NYCRR § 617. 5 [a] [4]). A Type 1 action is one that may have a significant impact on
the envirooment Type I actions include, as is relevant here, nonresidential projects which involve
the physical alteration of 10 aore$ of land, ottiarwise uriisted actions which exceed 2.5 araes of
public paridand, and otherwise unlisted actions ̂ duch exceed 2.5 acres of land on Ae National or
SterteRfipster of HistMic Places or has been deemed eligible for listing on the State Registo (6
NYCRR §§ 617.4 [b] [8], [9]). Type II actions are deemed "not to have a significant vmpact on die
environment or are otherwise precluded fixwn environmental review under [SEQRA]" (6 NYCRR
§ 617. 5 [a]). Among oAer actions, Type H actions include maintenance or repair work which does
not substandally change the facility, dianges in kud vrfiich upgrade buUdings to satisfy building,
sasrgy. or fire codes, maintenance of landscqiing and nahnal growth aheady in existence, and
routine or continumg management and administration by the agency in chaige vrfiidi does not
include "new programs or major reordering of priorities that may affect fhe enviromnent"
NYCRR §§ 617.5 [c] [I], [2], [6], [26]).

Allfaou^i Unlisted actions do not meet fhe threshold necessary to be considered a Type I
action, they still require further consideration. If an action is either a Type I or Unlisted action, the
lead agency must prepare an cnviionmental assessment statement CEAS) to detennine whether a
full envinnunental wvww (an envu-onmental impact statement, or EIS) ts required ̂ CL § 8-0109
[concerauigithe prqraration ofEIS];6 NYCRR §§ 617. 3 [c]; see Matter of&fersonv McNally, 90
NY2d 742. 750-751 [1997]). No further analysis is necessary for Type D actions (6 NYCRR 617.5
[a]).

Tte^hallenged project concerns Fort Greene Park, a 30-acre park with Ma stoned histoiy"
(NYSCEF Doc. No. 25 [Mattes Afif in Support of Answer] IT 4). ' to 1776, General Nathanael
Greene constructed Fort Putaam in an area Aat is now part of the Park for use during the
Revolutionary War, and the fort was rebuilt and used again during the War of 1812. In 1845,
Brooklyn designated the space as a public park. Frederick Law OImsted and Calvat Vaux, the two

1 Erie Mattes, a Parks employee, was the Director of Landscape Arohitecture for Brooklyn during die retevant
period.

151735Q019 SIERRA CLUB VS. DEPARTMENT OF PARKS AND
Motion No. 002

Page 2 of 14
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landscape archh»ct$ whose fsao. had designed Central and Prospect Parks, designed die Park in
1867. In addhion to "die,,. Olmsted and Vaux landscape design, along a hillside, a small stately
entry buildmg leads mto die tomb of the remains of some 11,000 patriots captaxed by British
soldiers in die Revolutionary War" and staded in overcrowded prison ships (NYSCEF Doc. No.
7 [Amended Verified Pet] U 15).2 The Park is part of the Fort Greene Historic District, which has
been on the National Register of Historic Places since 1983.

Over th® years, several changes have beai made to flie Paik. In 1905, the architectural finn
McKim, Mead & White constmcted the Rison Ship Martyrs Monument (theMonument), abroad
promenade which contained a 100-foot wide staircase which led fi-om the base of the hillside, past
the tomb, and to the hmtop (»</. ). Tennis courts had been added by 1929. In 1936, architect Gilmore
Claike created a retaining wall at fhe Park's nordiwest comer (id. ̂  18). In anofher alteration in
the 1970s, landscape architect A.E, Bye, Jr. added paths to the Park and replaced a portion of the
promenade with a children's play area of stone and earth mounds (id ̂  16 [(he Bye mounds]).
Renovations in die 1980s and 1990s included the installation of safety sinfiicing, pavCTawts,
benches, and fences; the replacement of roofing and the drainage and water systems;
improvements to the temus and basketball courts; and the addition of trees, shmbs, and
groundcover.

In 2015, respondent launched its Parks Without Borders (PWB) program, which aimed
"(I) to make parks more accessible and welconning to everyone; (2) to improve neighborhot^s by
actending die beauty of paries out into commumties; and (3) to create vibrant public spaces by
transfonning undemsed areas" (NYSCEF Doc. No. 25 [Mattes Aff m Support of Answer] If 4).
The program "rethink[s] tfae edges, entrances, and adjacent spaces of paries across the City, " which
the Parks Departmaat deems necessary in order to increase their openness and accessibility
(NYSCEF Doc. No. 26 [SUver Aff in Support of Answer] If 6). 3 When the program launched,
respondent conducted a survey asking New York City residents which parks they thought should
be part of the PWB program. Over 6,000 people participated in the survey, nommating 691 paries.
Respondent states Fort Grcene Park received 194 comments in support, fhc second most votes of
die parks in Brooklyn. Tlie Park was one of the eight nominees that ifae Parks Department selected
for raaovadon (NYSCEF Doc. No. 25 [Mattes Affin Support of Answer] ̂  8).

The Project focuses on the northwest area of the Parit, which the parties refer to as the
Lower Plaza. Pursuant to fhe Project, an entrance and stairway will move firom one location on
Myrtle Avenue to another, "in keeping with the comer entrance desigi established by Olmsted in
his origmal design of the Park" (i<i ̂  11). In addidon, ramps and pa&ways compliant with the
Americans With DisabiUties Act of 1990, As Amended (42 USC Ch. 126, §§ 12101 - 12213
[ADA]), will be installed. Under the Project there also will be "new pavement, lighting, planting,
tables, chairs, benches, and fencing, " an area where people can barbecue "will be reconstructed so
that it is ADA-compliant and furnished with piaaic tables and grills, " the existing "adult fitness
area wU be enlarged and the basketball court reconstructed" (NYSCEP Doc. No. 25 [Mattes Afq
K 11). The sidewalk along the Lower Plaza "will be reconstructed, " the current Belgian Block Oval
replaced by "new pavers and a granite block amaiity strip fiimished wiA new benches and trees"

2 Ultimately, the tombs were transferred to an area near ths Brooklyn Navy Yard.
s Mitchell J. Silver has been flie Commissioner of Parks since May 2014 and thus was in charge during the relevant
period.

1S173SU019 SIERRA CLUB vs. DEPARTMENT OF PARKS AND
McUon No. 002
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(id). The Project also proposes the removal of fhe staircases, to be replaced wiA granite treads,
side walls, and handrails, the removal of part offhe Gilbert CIarke retauu^ wall, and die removal
of the Bye moiuuis. Respoxidrot asserts fliat, altogether, around 7.86 acres of the appmxsmaltely
30-acre Park will be affected.

Before the Project's approval, respondent held two -public input meetings - on November
2, 2016 and February 16, 2017 - and die Project ultimately incorporated some of the public*®
suggestions. In the firil of 2017, fiallowing June presentations, to <he board and its executive
committee, respectively, the local community board, Brooklyn's Conununity Boaid 2, q»pn»ved
the proposal by fonnal letter. Further, because the Park is in a landmarked district, the Fort Greene
Historic Distnct, portioxis of&e Project wwe subject to review by Ae Landmarks Preservation
Commission (LPC). In Sq»tember 2016, LPC issued a Binding Rqwrt approving the proposed
alterations; in November 2018. it issued an amendment vrtiidi also approved additional changes.
It approved tfae PWB portions of the Project in Novanber 2017 and issued a Binding Report
regarding its qyroval in November 2018. Also, at a public meeting on OctobCT 15, 2018, the New
York City Public Design Commission unanimously approved (he Project.

Chall ed DetCTininario

In addition to the above, under both the City Enwronmental Quality Review (CEQR) laws
and SEQRA, Ae Parks Department evaluated the potential environmental impact of die Project.
On August 30. 2018, fbel^to Department's Dnector of Environmental Review issued its type
n CEQR Detemunation (NYSCBP Doc. No. 14). The determination notes that the Park "has an
over 150-year history of development, alterations, and renovatioiis to serve the changing needs of
tfae City" (id. p 1). In addition to the PWB elements described above, fliedetennination noted that
the Project would add "CTpsion control meastues and planting... in suitable locations" (id.). The
detemunation states that these altwations vrould "connect the paric to the adjacent crosswalks and
neighborhood in a safer manner, increase the ADA. and other accessibUity elemttits, remedy
problems witii the existing pavements, and control erosion in the Park. ITie various componente
of die Project, die detemunation states, "address physical d^ciencies. enhance public accessibUily
and nnghbodiood coimectivity, and siq»port[s] modem day usage needs, wUIe honoring and
reconciling the rich design history of the site" (id. p 2).

The detennination outlines the components of the Project in turn. It states that the move of
Ac lower plaza ento-ance to the comer ofMyide Avenueand St. Edwanis Street "reinfi»rce[s] die
axial connecdon to the monument and connect[s] tfae park to the adjacent crosswalls'and
neighborhood in a safer manner" (id.). The installation of ramps at fee comer, the detenninatioa
states, mU make the entrance ADA-compliant The report notes tiiat the repairs to the stairs and
sidewalk involve the replacement of some of the older materials (id). The detennination indicates
that of Ae approximately 7.86 acres the Project impacte, around 4.4 acres consists of repairs and
reconstruction, and around 3.46 acres are part of the PWB component (id. p 3). In addition, a buffer
zone sunoimding the Project area vrill increase this amount to the "conteact limit*' of up to 9.85
acres (id.). However, no work will be perfonned in Ae bufifer zone. The determination furdier
notes that 83 trees wiU be removed, 32 of which are in poor condition, that around 267 replacement
trees are pkumed for the Park, and that the work mil comply "with Administrative Code Section
18-107, a tree protection plan, and NYC Parks' standard tree protection protocols" (id). In
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addidon, the determination states that the City's Departments of Environmeotal Protection and
Transportadon were consulted in the plamiing and fhat LPC approved the Project. The
determination concludes fliat the Project has "no potential for significant adverse CTivuonmental
impacts and is not subject to furdier enviionmental review" (id p 4). In particular, the
determination states everything in the Project falls within the following Type II actions:
muntcaiance or rqpair work which does not involve a substantial change to the Park (6 NYCRR §
617. 5 9 [c] [!]>; in-kind replacements, rehabUitations, or reconstructions ofAe Park, in order to
meet building and firc_codes (^NYCRR § 617.5 9 [c] [2]); mamtenance of the landscaping and
natural growths in the Park (6 NYCRR § 617. 5 9 [c] [6]); and, regular, ongoing administration and
management by the Parks Department which does not involve the addition or programs or "mqor
reordering of priorities that may affect the environment" (6 NYCRR §§ 617. 5 9 [c] [26]).

PIeadin and Positions of the Parties

The petition asserts as its single cause of action a violation of SEQRA. The pleading decries
tfae changes respondent plans to implement, alleging that the renovations vrill cause enviiCTimental
damage and "wiU destroy historic aesthetic enjoyment" (id. ̂  20, 21). Because of this, the petition
urges, the ftwjwt has "die potential for at least one significant adverse enviromnental impact" (id.
5[ 25), and the Type H designation is improper under SEQRA (id. ̂  30). Petitioners argue that Ae
Project "breakfs] the Olmsted. tradidon by proposing a corner entrance,. takmg down Ae GilmOTe
CIaik northwest comer wall, replacing the original northeast comer Belgian Block Oval with pmk-
tinted concrete payers, and leveling 1fae [children's play area, with its grass mounds] and, m so
doing, removing 83 mature shade trees and endangering more during construction (NYSCEF
Doc. No. 7 [Amended Petition] If 19). Furthermore, the petition states that because Ifae Park-is
publicly owned or operated, the fact that more than 2.5 acres of fhe Park will be afifected
automatically makes this a Type I action (id. ̂  39 [citing 6 NYCRR 617. 4 (b) (10)]).

In suppo^ i^titioners have filed a copy of an impassioned email from petitioner Friends
of Fort GreenePaA's landscape preservation consultant, Michael Gotkin, to LPC during ite
consideration of the Project Gotkin objects to Ifae proposed "massive paved plaza acrosTlhe
?!-??ai_^al;^en-SPace'" al?°?g other °bJections relsted to flte transformation of the aiieged
earUer landscajMi^gscheme with "a strange ersatz rendition ofaCityBeaytifalerafoimaUsiiTon
^CToids"^YSCEF Doc. No. 8 at p 2). In particular, Gofkin states that the PrQJect'spYanTfOTtfae
first time in the park's history, breaches tfae wooded comer of the park and K^lacesAe mature
grove of trees and protective rustic retaining wall mth an outsize grand sturcase . .. " whidialso
?e-!!?^. a.?Iiticd, ent^nce, iQac<:!essible to mdividuds who are wheelchair-bound and to cMegivers
^A^!r?!I??'_ rele8atin8 them to a ramP inconvenient to the central area of Ae Park Q^at
The Project has "more in common with the new luxury condonunium towers ... outsidetheBarfc
than vridi the historical design and verdant nature within the park walls" (id.).

According to respondent's^answer, the Project will not have a negative or significant
impact on the Park's landscape. The answer demes that respondent's T^e II designation Sas
arbitraiy md capricious or inconsistent with SEQRA's guidelines (NYSCEF Doc No. 11
['??s^efL11?_9j31^'The, ^?lsw? sta!es .tt?at the 2-5-acre rule on whi<A petitioner relies allies
only to Unlisted actions, and therefore the 10-acie resti-iction applies here (NYSCEF Doc. No. 11
[Answer] ̂  39). Additionally, respondent argues that all proposed actions fall wiAu Type II
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exemptions in that diey either maintain or repair structures without making a substantial duu^e;
replace, rehabilitate, or reconstruct a structure or facility; inauriain or support die PaA's iiatural
landscq)e; and continue routine managemCTt fhat does not create new programs or significantly
reorder and impact the Park's priorities. The answer challenges (he petition's characterizadons of
the ideals of the Park and the goals of the Project, refemng gaierally to respondent's November
2016 public meeting presentation as well as respondent's November 2017 presentation to LPC.

In support of its afguments, respondent includes the exhibits used for fhe public meeting
and LPC presentations, as exhibits C and F, respectively (NYSCEF Doc. Nos. 15, 18). The fonner
exhibit describes the goals ofPWB and the selection process whidi led respondent to choose Fort
GreCTe Paric as one of its initial projects; and, usmg photographs and grqflucs, it shows part
configurations of Fort Greene Park and outlines tfie proposed changes. It notes fliat at two parts of
fhe renovation, fhe goal will be to mitigate erosion and problems due to storm water accruals, to
update and inqMwve the paries entrances and pavements, and to better coannect various areas of the
park. ft indicates Aat there will be a new, ADA compliant, entrance ramp, that one entrance will
be reconstructed, (hat p-anite block edging will be added and asphdt pavements will be replaced
throughout the Park, and that trees will be added to prevent erosion along steep slopes. None of
Aese are considered as "replacement in kind" changes. Instead, die icpaiis to steps at Ae Paric's
DeKalb entemce fsdl within fh® "in kind" category. Another section shows areas marked for a
change to^the Belgian block under the PWB program, wfthout an explanation of what die change
will be. The section <m the lowea- park pla2a seans to dqpict unages ofAe area fiorn a historual
and a pesent-day perspecdve. There are also photognyhs of monuments in other ftational paries.

The latter e?dubit, which was provided to (he LPG, focuses entirely on numerous
photographs and graphics which showflw Park in all its permutations and documaits the proposed
diangra. It states that one stair entrance is not ADA-compUant, and that the Bye mouufa are not
used often. It lists a number of alterations, including fhe addition of a garden, the removal and
relocation of a large portion of one entrance, leaving only a auiall enteance at the original spot, and
a new secdon of trees. The exhibit shows that tobies and chairs, picnic tables, fencing, more tables
andchairs, a lafger fitness area, a reconstructed basketball court, and benches, among other dungs,
will be added at various parts of the Pwk. It states that the objectives are to honor die original'
intent of fhe Martyrs Memorial, reconcile and honor the many designs and changes made to Ae
Park, improve safety, access, and opaaness, and address the Park's more contemporaiy and
community flccds.

Respondent has filed numerous additional documaits as well. Among them, the Brooklyn
Commumty Board 2 letter states that, based on a 39-1-3 vote, it recommended to LPC fluit'it
approve ifae Project application, and the more detailed LPC binding report. The LPC rq)ort, dated
September 12, 2016, notes that in November 2010 it had approved changes vrfiich "alterredl'a i
entrance, stairs, pathways and sidewaDc. .." (NYSCEF Doc. No. 16 [2016 Bmdina
The 2016 LPC report concludes, among other things,

"that fhe proposed alterations to the granite cheek waU and
landscaping wUl help provide a bairier-fiee entrance to the park
without significantly increasing the amount of paving, eliminating
any significant landscape features, or disrupting a prominent vista;
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that the... form of the ramp will help minimize Ae needed length
for (he ramp and be compatible wfh the fennal character and block
fiams at the historic entrance; Aat, with the exception of Ike lemoval
of a portion of the granite cheek wall, none of fhe work will.
eliminate or significanfly dimipish any significairt architectural
fiAric; that the two new paths will... provide circulation... while
also matching tihe surrounding paths in tenns of basic design,
proportions, naaterials and curvilinear forin; that Ihe modest
adjustments to slope, increase in steps, installatkin of cheek walls
and curbing, and drainage system upgrades will help address
existing... drainage and erosion problems"

(id). The report also concludes that olher proposals were consisteut with die deagp and historic
character of the Park and notes that respondent would consult with LPC wifh respect to archeology.

The answer also annexes materials from sub^quent presentations, documentation about
the trees in the Park and the impact of the proposed changes, and subsequent approval letters fiom
LPC and other governmental entities. LPC's Novembw 26, 2018 Binding Report uicoiporated a
discussion of the modifications and chronology of the subsequent presentations. Among other
things, it concluded that the modifications would fai^ease the landscaping and reduce Ac amount
ofpavmg. The rqxwt also stated that Ac stairs to be TeconstruGted were in deteriorated conditions,
that the Project would use new materials which were consistent with the origina] materials, and
Aat Ae addition of sidewalk and lampposts would fiuther improve safisty and access to and around
the Park Q^YSCEF Doc. No. 22 [2018 Binding Report]). Respondent also submits the Mattes and
Silver afiddavits in support offhe answer.

Petitioners filed fhe memorandum which supports their petition after respondent filed its
answer. Thus, in addition to siyporting Ae petition, the memorandum addresses Tespondeat's
arguments. As petitioners Mte, SEQRA is established, law, and agencies must adhere to it strictly.
Petitioners state that there is a low Ifareshold for determinmg Aat a particular project is a Type I
action, and that respondent's failure to recognize this constitutes legal enw. Pedtionns contend
fhat die muntenance, repair, and other work involved here. which will cost over $10 milUon, is
more dum (he minimal woric Aat S^2RA envisions for a Type II action, and therefore die Project
should have undergone further environmaital review. In addition, petitioners contend tfaat'the
Project is a Type I project because of the potential for sigoificant adverse ©avironmental impact,
and, therefore, none of the Type D exemptions on which respondent relies are q)plicable.

For the first time, petitioners sn^ue Aat because there is the potential for adverse impacts
on more Aan 2.5 acres of the Park. and the Park is listed on the State Register of Historic Pteces,
6 NYCRR § 617.4 (b) (9) mandates that the Project constitutes a Type I action. Althou^i
petitioners adaiowledge that Ast provision and 6 NYCKR § 617.4 Q>) (10) apply solely to Unlisted
actions, tiiey argue that in its analysis, respondent arbitrarily broadened the list ofType 11 actions
to Ac point that virtually aU Park alterations, including those that should be labeled a Type I or an
Unlisted acdmi, would fall within the purview of Type H. Also, petitioneis state fhat because IfC
utilizes a different standard when it determines vrfiefher a project is consistent with a
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development's landmarked status, respondent's reliance on the Project approval by LPC is
misplaced.

Also, for die first time, petitioners state that respondent's deagnation of Ae Project is
improper even if the 10-acre guideline applies. The memorandum argiies fhat Ae Project aiea
should include the amount of land that will be fenced off throughout the construction. Petitioners
allege that respondent's 9.85-arae estimate was conclusory, unprecise, and unsupported by
evidence. Petitioners state that their own calculations show that the work will impact 10.28765
acres or, including Ac staits area, 10.4554 acres (see also NYSCEF Doc. No. 49 [Fort Greene Pick
Area of Disturbance Estimate] [uichidii^ diagrams which show petitioners' calculations]). Thus,
it falls widun the purview of 6 NYCRR § 617.4 (b) (6) (i).

Furthermore, petitioners contend that 6 NYCRR § 617.7 - which provides guidelines for
deciding, m the context of an Environaiental Asscssincnt Fonn (EAF), wfaether a Type I or
Unlisted acdon rosy have a significant impact on Ae enviTamnGnt - is relevant to the question of
wAether die Project may have a similar impact Petitioners state that several proposed changes
would have a significant and adverse effect on die environment within fhe meaning of 6 NYCRR
§ 617.7. As examples, petitioners argue that the removal of 83 trees would constitute a significant
impact under 6 NYCRR § 617.7 (c) (u) and the chafes to historically and an;hitecftu%lly
significant elements of<he Park bring it wifhin the purview of 6 NYCRR § 617.7 (c) (v).

Next, petitioners state that even if the court detennines the Project is not a Type I action, it
should find tfiat it should have been considered an Unlisted action. Petitioners annex select pages
fiom (he Third Edition of the SEQR Handbook (NYSCEF Doc. No, 50 FThe SEQRA Handbook])
in support of these arguments. Among other things, the repairs must be normal cleaning and
upkeep, along wift nuAor repairs. As examples, the SEQRA Handbook cites upgrades which bring
the structure or facility up to code and repairs to denuded properties using the same footprint
Repfiving of a narrow wraJkway can be a Type II action aldiough pavmg a large area for sporting
activities would bring the action wifliin fhe pxirview of Type I. According to petitioners, the
proposed change fall into the latter of these categories. Nor does respondent propose a
"replacement in kind," petitioners argue, because the changes go beyond additions of ADA"
accessible components or the removal of asbestos, but, among other dungs, extend to l&e creation
of a new entoince, changes to the staircase to fhe memorial, and the destruction ofbofhtiie earthen
mounds and Ae low stonewalls along the Park's border. Petitioners also assert that because of the
removal of trera aid fhe addition of pavement, the Project does not merely propose the
"maintenance of existing landscaping or natural growth" (6 NYCRR § 617. 5 [c] [S])'. Finally,
petitioncas claim Ae Project includes more tiban nonnal administrative and mana^nd ovetS^it
such as the relocation of an office or the alteration of operating hours (6 NYCRR § 617. 5 [c] [26]).

Ln addition to the Gotkin letter they originally submitted, petitionars provid& additional
evidence in support of their petition and memorandum. Of particular relevance, petitioners subinit
tine Apru_27^2018 affidavit ofCarsten W. Glaeser, pnncipid of Glaesw Horticultural Consulting
Inc. (NYSCEF Doc. No. 43). Glaeser inspected the trees at four locatioiis in the northwest comCT
of the Park. He opines ftat, contauy to tfae conclusion of respondent, the majority of the Zelkova
trees are "healthy and robust, " with a small percentage of diseased trees requiring removal, and
fhe remainder of the problems are correctable (id. 15). The removal of the trees, which potentially
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could "achieweateee height of 50 to 60 fert, andacanopy spread of equal size. .. is in my opinion
unthinkable" (id.). GlaesN also concludes that the proposal to pnme the 60-foot London
Planetrees, along wiA ofher proposed dissmges, will reduce photosynlfaesis, weaken the tees,
n%atively ianpact air quality, and increase fte stress on fhe trees, among other problems. He
disputes respondent's prognosis for other, of the existing tows, and states that the aesthetics of the
PSaric also wfll be banned.

Petitioners also include a.copy of a study Nancy Owens Studio LLC, an urtem landscape
architecture design finn, conducted for fhe Paris Dq>artment (NYSCEP Doc. No. 45 [the Owens
Rqport]). to particular, petiticmers meution fliat the Owens Report recommends retainmg Ae lawn
area, including the Bye mounds, and makes fi-equent references to die significance of adhering to
the Park's historic pkuis and purposes as much as possible. The Report also anphasizes the
importance of rctainiDfi as many trees as possible and suggests that Ac Paris Department avoid
planting new trees in fhe open portions of the Park. The Project as it cuirently exists, petitioners
suggest, ignores the Mstoiy and aest&etics of the Paric. Respondent has argued that the Report's
purpose was to inform responctort as it planned Ihe Project.

Respondent submits a Sur-Rq)ly aifinnation in response to petitioners' memorandum.
According to respondent, petitioners raised new arguments, in their le^d memorandum and
supporting documents, Firs^ respondent alleges that the Glaeser affidavit, vdiich was suhmitted in
a prior lawsuit, was not provided along wiA the pedtion. Moreover, respondent states fliere is no
basis to Glaeser's challenge to the Project due'to die removal of trees, noting Aat the Project also
adds trees to the Park and results in a higher number of frees overall. In addition, respondent
contends Aat the New York City Charter and related caselaw gives the Parks Department the
auriiority to renovate fhc city's paries, and therefiM'e petitioners camiot challenge respandenfs
decision to remove the trees at issue.

Second, respondent dleges, petitioners argue for the first time that ifae Project impacts more
thai 10 acres of the Park ̂ nd therefore is a Type I action. In support, respondent provides the
affidavit of Paul Kidonakis, a landscape archftect and Parks Department employee (NYSCEF Doc.
No. 52i^. idonakis AfF|). Kidonakis was involved in Ac plans for Phase 2 of the Projed as well as
the PWB component Among other fliings, Kidonakis states, he "calculated the contract limits and
areas of disturbance limits" for both of these components (id. ̂  3). According to Kidonakis,
petitioners incorrectly used the contract limit boundary - which includes (he buffer area - rather
than the area of disturbance, or the area that Actually will undergo change. Moreover, Kidonakis
disputes petitioners' position that 10.4554 rather than 9. 85 acres will be unavailable to the public
during conshruction. He opines fhat petitioners based their measurements oa a diagram that was
annexed to the Type H memorandum (id. If ̂  He explains that Ae digram is not fally accurate,
but radier is aMsch<anatic rqnesentodon" which shows where tfae renovations will occur (id. If 7).
Therefore, Kidonakis states, petitionCTs' reliance on the diagram led to the inacciuate
measurement. He states that his computation, based on the actual measurements, is the accurate
one. Kidonakis also contends that the Glaesa- Affidavit includes inaccuracies, ignores the plan to
plant 200 shade and ornamental trees in the Parlc, and overstates the amount fhat the trees will be
pnmed. Pcdtioners object to the sur-reply, citing a Thiid Department case, A4C Home Loans
Servicing. LP v Uvino (155 AD3d 1155 [3d Dept 2017] [BAC Home Loans}), for the proposition
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(hat reqxmdent was requited to move for pennission to file a sur-teply, 4 and contending that the
petition mentioned bofh that iffhe area of disturbance exceeds 10 acres ttte action is Type I, and
that 83 trees wUl be removed from Ae Park..

AnBlicable Law

Petitioners bring this action under Article 78 of the CPLR - in particular, CPLR § 7803
(3), which allows a challenge to detenninations which allegedly were arbiti-ary and capricious or
were an abuse ofdiscredon. The court's examination is limhed accoidinyy (see Mettter of Chinese
Qcffv Burden, 19 NY3d 922, 923-924 [2012]). Additionally, (he reviewing court must evaluate
the agency's reasoning based on the evidence that was before the agency (see MeMer of Develop
Don't Destroy (Brooldyn)v Urban Dev. Corp., 59AD3d312, 316[lstDqrt2009] [DevelopDon't
Desfiwy /], /v devded 13 NY3d 713 [2009]). That is, a reqtondent cannot rely on new evidence or
argumeate to justify the agency's decision.

It is not die court's job to second-guess Ac agency's detaminadon (Matter ofFrtends of
P.S. 163, Inc. v Jewish Home Lifecare, Manhattan, 30 NY3d 416. 430 [2017]). The court also
cannot "subsdtute its judgment for that of the agency" (Afttfter ofCommwdty Utiitedto Protect
TheoSars RooseveU Park v City of New York, 171 AD3d 567, 568 [1st Dept 2019] [internal
quotadon marks and dtation omitted]). At the same time, "[t]he judicial standard of review fai an
administrative agency decision, while drferential, does not requue tiie Court to act as a rubber
stamp" (Mcrtter ofAtSrondack Wild v New York State Adirondack ParkAgemy^ - NY3d -, 2019
NY Slip Op 07520, *8 [2019]; see Matter of Goldstein v New York State Urban Dev. Corp., 13
NY3d 511, 549 [2009]). Therefore, if an agency does not satisfy the statutory requiremeiits, <<Ae
governmental acdon is void and, in a real saise, unauthorized" (Matter ofE. F.S. Ventures Corp. v
Foster. 71 NY2d 359, 371 [1988]).

In the context of an Ardde 78 review of a SEQRA action m particular, courts must decide
"wAedier the agency identified the relevant areas of environmental concern, took a harf look at
them, and made a reasoned elaboration of the basis for its determination" (Matter ofZutt v Statf
of New Ywk, 99 AD3d 85, 100 [2d Dq)t 20.12] [Zuff] [evaluating challenge to Type D
detamuurtion under r^ulations governing tfae Department ofTransportatioii] [intanal quotetion
marks and citadon omitted]). The "environment" mcludes a broad array of physical conditions
which the action may affect, including land, flora, fauna, "objects of histonc or aesthedc
significance," and neighborhood character (ECL § 8-0105 [6]). Courts cannot mterfeR s wilfa a

discretionary decision unless it is an arbitrary or illegal one. However, "the municipal i^pondecrtQ
cannot foreclose a challenge to a determination merely by claiming 'disuetion* without
articulating ajfacfaial md tational basis for &e particular decision" (Stem v Town of New Castte,
50 ̂Tisc 3d 1209 [A], 2016 NY Slip Op 50059 [U], *12 [Sup Ct, Westehester County 2016])"'

Initially, the court addresses respondent's application to submit a sur-reply and petitioners'

* Petitioners cite two Second Department cases as well, but these also refer to the improper inclusion ofaddidonal
evidence and aigumente in thc.sur-reply.
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opposition to the request. Respondent submitted its answer, l^al memorandum. and siq>portu*8
documents in response to the petitipii, whidi included more generalized allegations, and the Gotkin
CTiail, which was tiie only document petitioners included with their pleading. Biecause pestitioners
did not fUe their legal memorandum or ttrir 14 additional supporting documents undl afterwards,
respondent did not have the opportunity to respond to the anaplificd aigumcnts and additional
papers. Thus, in fhe mterest of fairness, (he court considers the sur-ieply.

The Court notes that petitioners' rdiance on BAC Home Loans in its opposition is
misplaced. The court retains the discretion to consider a sur-reply if good cause is shown (see CPL
2214 [c]). In BAC Home Loans, therefore, the Third Department upheld die trial court's
discretionary decision not to consider a sur-reply where the defeadants did not ask for pennission
to submit the document (155 AD3d at 1156). Here, on the other hand, respondent requested that
the court consider the submission, and petitioners had a chance to reply to the request in writmg
and to address the issue at oral argument (see Matter qfKewielty v Mobius Realty Holdmgs £AC,
33 AD3d 380, 382 [1st Dept 2006] [afGnnmg trial court's decision to consider the petitioner's
reply affidavit, although it introduced new infonnation, because the court considered respondent's
sva^-reply and allowed oral argument on tfae issue]).

Next, die Court turns to petitioners* dudlenge to the sufficiency of the record respondent
has provkled. Undw CPUt § 7804 (e), a lespwndent must file "a certified tnnscript of the record
of the proceedings" along with "affidavits or other written proof showing suchevidentiaiy facts as
shall entitle him to a trial of any issue of fiu;t" (see also Develop Don 't Destroy (Brooldyn), Inc. v
Empire Sate Dev. Corp., 30 Misc 3d 616, 627 [Sup Ct, NY County 2010] [Develop Don't Destroy
II]). At argument, respondent oonectly contended that thae is no tequirement that it file a CCTtifittl
record "of the proceedings" because there was no hearing, and thus no transcript to be catified.
Instead, "fhe requirement is for (he record to be sufficiently developed to provide an adequate basis
iq»on which tojceviewlhe rationality of Ac ̂ency's action" (Matter of Global Tel*Unk v State of
N.Y. Dept. of Correctional Servs., 70AD3d 1157, 1159 [3d Dq)t2010] tintemal quotation marlK
and citation omitted]). Respondent is bound by the rationale it set forth in its Type II determination
(see Manor of Save America's Clocks, Inc. v City of New York, 33 NY3d 198, 209-210 [2019]
[Save America's Clocks]), and may only rely on the supporting materials and analysis originally
befi»e th® PaAs p^whSiWt (see Matter ofRiKO v New York State Div. qfHous. & Community
Renewed, 6 NY3d 104, 1 10 [2005]). As indicated, respondent asserted during oral argument that it
has provided all documents on which it based its decision. In addition, respondent provided copies
of various dctenninations along with photographs, charts, and graphs of the park and its
components. At oral argument Robert L. Martin, III, assistant corporation coimsel, repiesented to
the court tihat respondent provided all of the materials on which respondent based its decision.

Despite diis representetion, the court is troubled by respondent's failure to mention or
annex the 151-p^e Owens R^ort. The Owens VLepoTt states that it was prepared for req>ondenfs
use as it planned the Project. The report's purpose was "to introduce a unified cominchcnsive
vision for future improvemente to [the Park]" (NYSCEF Doc. No. 45 [the Owens Rqwrt], p 5)
and Ae Nancy Owens Studio used input fi-om the Paries Department as well as fiom one of the
petitioners (id). The report analyzed Ae conditions at the Park, including its topography,
infi-astructure, lighting, and otihCT issues which the Project ultimately addressed, the OwensRqiort
contains an extensive study of the Park's histoiy, includii^ its many renovations. Also, among
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other things, the Report discusses problems with the trees; problems with the dnunage and
infrastructure; the need for more adequate lighting in some areas in and around the park; and the
need for ADA accessibility. As respondent describes the history set forth in the report and
discusses several of Ae issues in the report, it appears that it may have relied on some parts of the
study even thou^i it rejected others. Not only did respondent fail to m tion the report in its Type
H detenninadon, but it does not include or even reference the report in its cuirent papers.

Mr. Martin stated at oral aigument that Owens was merely "an outside consultont" wfao
"recommended certain work" to the Parks Department in 2015, arid that her Kport (<has no bearing
on whether the workAat's ciurendy happening in the park ... falls squarely withm the Type 11
exemptions" (NYSCEF Doc, No. 55 [Transcript of Oral Argument], p 17, lines 6-12). However,
Ais igm>res the Parks Department's input during the preparation of the report. It also ignores that
although the Projpct was not approved undl late 2018, fhe nomination process which resulted in
die selectimi of Ac Park for inclusion in the PWB project began in 2015 0»JYSCEF Doc. No. 25
[Mattes A£f| ̂  8). It is hard to believe that respondent commissioned the report and contributed to
the report during its preparation, all around the same time the PWB program was announced, but
that respondent ften ignored fhe documetrt in its entirety a few montiis later, when Ac Park'was
selected as a participant m the program.

Even if the current record is complete wiAout the Owens Report, Ifae Mattes afiBdavit
includes additional justifications for the Type II detennination, which fliis court cannot consider
(see Save America's Clocks, 33 NY3d at 209-210). 5 Significandy, the affidavit also refers to and
relies on materials vrfiich are not part of the record. For example Mattes states that, as a resultof
the November 2, 2016 meeting. Parks received "[s]pecific feedback ... by community
participante" which "were ultimately included in the final scope of work for the Project" (NYSCEP
p^ ̂ 0"2^ p^?? Af?-^ 22^- !^Iat!^s ?lso-r^rs to additional Public hearings, on FebiuaryT6,
2017, June 19, 2017, and September 12, 2016. However, the Mattes affidavit only gpnerally refers
to Ae areas of community concerns and prowdes no documentation from these^ritical meeting,
which Mattes states fanned part of Ac basis for respondent's decision.

Furthermore, this Court finds that the Type II designation letter is inadequate under the
prevailing legal stmdard. Respondent was required to provide a "reasoned elaboration of Ae basis
for [its] determination" whan it stated that the Project was a Type II actioai (Zutt, 99 AD3dat-100^
10U*ntemal quototion marks and citation omitted]; see NYSCEF Doc. No.' 7 [tended Petition]
Iffl 29-30); Jta psnlicular, it should have "document[ed] fhe rationale for fliis imtial determitutionj,
in order to fecilitate judicial review, when it is not manifestly clear that the activity involved meets
^e-c^^i^^^mm^I^clriar class °ftyPe II actions .... " (Matter ofHazanv Howe, 2l4AD'2d
797, 800 [3d Dept 1994] [finding Aat such individualized assessment was not required for ain-cgect
which required no new construction, affected only one residential lot, and did'not have a'duect
impact on "environmentally sensitive land"]).

The determination sets forth the background of the Park and fhe proposed changes, and it
also sets forth the Type II classification. However, it does not include analysis showing which of

s To the extent that the affidavit explains respondent's determhiation, the document is relevant.
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die proposed changes fidl wifliin which olassifications (we NYSCEF Doc. No. 14).6 The addition
ofADA-compliant ramps, the repaiis to damaged pipes and stairs, ffae addition of erosion control
measures, and adjustments that make (he Padc code-compliant areclearly widun the scope of Type
II, and there is no need for further ekiboration. However, the letter does not explain why the
expansion of (he adult JBtness area, (he recoDstroction of the baibecue area and the basketball court,
aiid the possible reconstruction of the entire sidewalk at Saint Edwards Street are minor
maintenaace and repaus wfcich fall withm the scope of Type II (see Town ofGwshen v Senterevic,
17 AD3d 576, 579 [2d Dq»t 2005] [addition of drainage pipe, replacement of another pipe wiA a
larger one, and extension ofditdies were not matters of routine mwntenance]). It is not clear -wbacb
of the proposed alterations arc part of the "routine or continuing agency administration and
management" (6 NYCRR § 617.5 [c] [26]). AdditionaUy, Ae detemiination indicates that 32 of
the trees are diseased but does not CTq>lain why flie other 51 trees must be removed. Although fhe
determination indicates that around 267 replacement bees are planned for the Park, and that die
work follow (he Admimstiadve Code as well as Parks' tree protection protocols, it does not provide
any explanadon as to its reasoning in deteimining that neither the destruction of apparently healfhy
trees nor the addition of trees throughout the Paric has die potfflrtial for an adverse impact, There
is only a perfimctory niendon offhe impact of the changes on Ae aeslfaetic, and ctdtural value of
the Park or the neighborhood's character, axid there is so real explanation as to why respondent
concluded fhere is no possibility of any negative aesthetic and cultutal impacts or of negative
impacts to the tieighborhood character (ree ECL § 8-0105 [6]).7

The court notes that tfaere are statements in the record from which it can deduce some of
respondent's rationades. However, the agency "has the responsibility to comb throujg?i reports,
analyses and other documents before making a detennination; it is not for a reviewii^ court to
duplicate these efforts" (Matter ofRxverkeeper, Inc. v PkawdngBd, of Town ofSotaheast^ 9 NY3d
219, 232 POOT]). Similarly, it is not proper ft>r a court to re-evahiate the materials underiying an
agency's decision in order to justify it.

Finally, pedtioners raise arguments m svpport of their contention that the Project is a Type
I or even m unlisted action. The court does not conclude that the Type H designation was improper,
however. It is not the court's job to "reader an advisory opinion as to any dififerent circumstances
whidi may or may not arise in the future" (Matter of Village of S. Blooming Grove v Village of
Kiryas Joel Bd of Trustees, 175 AD3d 1413, 1415 [2d Dept 2019] [mtemal quotation marks and
citation onaitted]). Instead, the court remits die matter to respondent for a revised review and
determination ̂ Ma-cmda Holdings, Inc. v Town Bd of Town of Orchard Park, 152 AD3d 1234,
1236 [4th Dept 2017], /v denied 30 NY3d 905 [2017]). Accordingly, it is

ADJUDGED that the petition is granted and the matter is remitted to respondent for a

6 The letter also notes (hat the Park has undergone prior afterations and renovations, but it does not compare them in
scope changes to the ones propos&d here, and it does not indicate whether an EAF or EIS were required far the projerts
that occurred after November I , 1978, when SEQRA went into eflfect TbGSf, omissions lessen die usefidne» oftho
information.

7 The court rejects petitiona-s' argument tha the buffer zone around the Project area. which increases the acreage
involved to around or ova- 9.85 acres, should be included in the 10-acre computation, Respondffit has stated fliat no
woric.will be perfonned in the buffer zone,
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AFFIDAVIT OF SERVICE ON ATTORNEY BY MAIL

STATE OF NEW YORK, COUNTY OF NEW YORK, SS:

Valentine Bossous, being duly sworn, deposes and says:

That on the 13th day of February, 2020 she served the annexed Notice
of Appeal

upon
LIPPES&LIPPES
Attorneys for Petitioners
1109 Delaware Avenue
Buffalo, New York 14209

being the address(e8) within the State theretofore designated by him/her for that

purpose, by depositing a copy of the same, enclosed in a prepaid wrapper in a post

office box situated at 100 Church Street in the Borough of Manhattan, City of New

York, regularly mamtained by the Govermnent of the United States in said City.

Sworn to before me this
13th day,of February, 2020

~^t^
TARY PUBLIC

Od^A/jA
Valentine Bossous

M^R&!kMUE«-WLUAMS

igedinKirigst
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Supreme  owt of tde ̂ >tate o{ j^eto j?orfe
Cduntp of l^eto |9orfe

In the Matter of the Application of

THE SIERRA CLUB; FMENDS OF FORT GBEENE PARK,
MICHAEL GRUEN, as President of the City Club of
New York; MAYLOU HOUSTON; SUDIP MUKHERJEE;
JUDITH SCHRAEMU; VERICE WEATHERSPOON; HUI-
LWG HSU, Individually and as President of Friends
of Fort Greene Park; KELLY SCHAEFFER; ENTO
BRAUN; and LUCY KOTEEN;

Petitioners,

For a Judgment Pursuant to CPLR Article 78 of
the New York Civil Practice Law and Rules,

- against -

THE DEPARTMENT OF PARKS AND RECBEATION OF
THE CITY OF NEW YORK; and THE CITY OF NEW
YORK;

Respondents.

NOTICE OF APPEAL

JAMES E. JOHNSON
Corporation Counsel of the City of New York

Attorney for Respondents
100 Church Street

New York, New York 10007

Of Counsel: Claude Platton
Tel: (212)356-2500

Law Mana erNo. 2019-024593

Due and timely service is hereby admitted.

New York, N.Y. ............................ 2020

. Esq.

Attorney for
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